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Bill No. 20 of2016

THE DRUGS AND COSMETICS (HIMACHAL PRADESH AMENDMENT)
BILL, 2016

(As INTRODUCED IN THE LEGISLATIVE ASSEMBLY)

A
BILL

further to amend the Drugs and Cosmetics Act, 1940 (23 of 1940),
in its application to the State of Himachal Pradesh.

Bk it enacted by the Legislative Assembly of Himachal Pradesh in the
" Sixty-seventh Year of the Republic of India as follows :—

1. This Act may be called the Drugs and Cosmetics (Himachal Short title.
Pradesh Amendment) Act, 2016.

2. After section 19 of the Drugs and Cosmetics Act, 1940 (hereinafer Insertion of
referred to as the “principal Act™), the following new section shall be inserted, (54 ™"
namely —

“19A. Burden of proof.—When any drug or cosmetic is seized from
any person in the reasonable belief that such drug or cosmetic is
being manufactured for sale or for distribution, or sell, or stocked, or
exhibited, or offered for sale, or distributed in contravention of the
provisions of section 18, the burden of proving that such drug or
cosmetic is not manufactured for sale or for distribution, or sell, or
stocked, or exhibited, or offered for sale or distributed in
contravention of section 18 shall be on the person from whose
possession such drug or cosmetic was seized.”.

3. In section 22 of the principal Act, in sub-section (1), after clause Afmenft!_ment
ot section

(d), the following new clause shall be inserted, namely -— 2.
“(e) Wherever he considers necessary, seal any premises wherein
any drug or cosmetic is being manufactured, sold, or stocked or

exhibited or offered for sale, or distributed in contravention of the
provisions of section 18.”.



. 2
Amendment 4. In section 23 of the principal Act, in sub-section (5), after
of section 23. Jause (c), the following new clause shall be inserted, namely :—

“(d) if he seals any premises, he shall as soon as may be, inform the
Judicial Magistrate having jurisdiction.”.

Insertion of 5. After section 36AE of the principal Act, the following new section

section

I6AF. shall be inserted, namely :—

“36AF. Offences to be cognizable and non-bailable.—(1) Every
offence relating to clause (c) of section 18 and punishable under
sub-clause (ii) of clause (b) of section 27 shall be cognizable and
non-bailable.

(2) Any police officer in uniform not below the rank of Assistant
Sub-Inspector of Police may arrest without warrant any person
against whom a reasonable complaint has been made or credible
information has been received of his having been concerned in any
of the offences relating to section 18 (c) and punishable under sub-
clause (ii) of clause (b) of section 27 :

Provided that such police officer may take assistance of the
Drug Inspector, as he may considers necessary.”.

&
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STATEMENT OF OBJECTS AND REASONS

Drug menace is a social evil and burning issue before the country and the State which is
causing deep concern among the society asa whole and also the State Government. Use of Drugs
by youth is resulting in increase in crime and also spoiling their future. For sometime past, the State
Government has taken steps to keep a check over increasing use of drugs and also to reduce drug
abuse to the minimum possible. From the past record, it is observed that in case of sale of intoxicants
many persons not holding licence as required under section 18 (c) of the Drugs and Cosmetics
Act, 1940 have been booked for its contravention. Since, as on date the contravention of section
18 (c) isnon-cognizable and bailable, Officers of Drug Control Administration are facing difficulty
in arresting the culprits and to hold them for further investigation. Ifthe contravention under section
18 (c) is made cognizable and non-bailable offence by virtue of State amendment and the police
officers are empowered to arrest the offender without warrant with the assistance of Drug Inspector,
as considered necessary, then such unscrupulous elements cannot escape the technicalities under
the said Act. This will help avoiding medicines to reach the un-licensed hands whichis only misused.
This will not only help in curbing the menace of intoxicants but will also put rein to quacks and un-
authenticated shops operating without license. Further, Drug Inspector is being empowered to seal
the premises where drugs or cosmetics are sold in contravention of section 18 of the Act. Ason
date, the burden of proof lies on the prosecution and culprit takes advantage in the court if local
witnesses turn hostile. Thus, in order to make the provisions of the Act more stringent, it has been
decided to insert new provisions to place the burden of proof on the person from whose possession
such drug is seized, thereby the culprit will notbeina position to take advantage of the technicalities
and can be brought to book more efficiently.

This Bill seeks to achieve the aforesaid objectives.

(KAUL SINGH THAKUR)
Minister-in-Charge.

SHIMLA :
Date: The .....coccevvvecvuniiens ,2016.

FINANCIAL MEMORANDUM

—Nil—

MEMORANDUM REGARDING DELEGATED LEGISLATION
—Nil—



THE DRUGS AND COSMETICS (HIMACHAL PRADESH AMENDMENT)
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A
BILL
Jurther to amend the Drugs and Cosmetics Act, 1940 (23 of 1940), inits application
to the State of Himachal Pradesh.

@

(KAUL SINGH THAKUR)
Minister-in-Charge.

(DR. BALDEV SINGH) -
Principal Secretary (Law).

SHIMLA :

Date : The
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EXTRACT OF THE PROVISIONS OF THE DRUGS AND COSMETICS ACT,
1940 (23 OF 1940) LIKELY TO BE AFFECTED BY THIS AMENDMENT BILL

Sections :

22. Powers of Inspectors.—(1) Subject to the provisions of section 23 and of any
rules made by the Central Government in this behalf, an Inspector may, within the local limits
of the area for which he is appointed,—

(a) Inspect,—

() any premises wherein any drug or cosmetic is being manufactured and the
means employed for standardizing and testing the drug or cosmetic;

() any premises wherein any drug or cosmetic is being sold, or stocked or
exhibited or offered for sale, or distributed;

(b) take samples of any drug or cosmetic,—

() which is being manufactured or being sold or is stocked or exhibited or
offered for sale, oris being distributed;

() from any person who is in the course of conveying, delivering or
preparing to deliver such drug or cosmetic to a purchaser or aconsignee;

(c) at all reasonable times, with such assistance, if any, as he considers necessary,—

@) search any person, who, he has reason to believe, has secreted about his
person, any drug or cosmetic in respect of which an offence under this
Chapter has been committed; or :

(i) -enter and search any place in which he has reason to believe that an
offence under this Chapter has been, or is being, committed; or

(i) stop and search any vehicle, vessel or other conveyance which, he has
reason to believe, is being used for carrying any drug or cosmetic in
respect of which an offence under this Chapter has been, or is being,
committed,

and order in writing the person in possession of the drug or cosmetic in respect of which
the offence has been, or is being, committed, not to dispose of any stock of such drug or cosmetic
for a specified period not exceeding twenty days, or, unless the alleged offence is such that the
defect may be removed by the possessor of the drug or cosmetic, seize the stock of such drug or
cosmetic and any substance or article by means of which the offence has been, oris being, committed
“or which may be employed for the commission of such offence;



(cc) examine any record, re gister, document or any other material object found with any
person, or in any place, vehicle, vessel or other conveyance referred to in clause (¢),
and seize the same if he has reason to believe that it may furnish evidence of the
commission of an offence punishable under this Act or the rules made thereunder;

(cca) require any personto produce any record, register, or other document relating to the
' manufacture for sale or for distribution, stocking, exhibition for sale, offer for sale or
distribution of any drug or cosmetic in respect of which he has reason to believe that

an offence under this Chapter has been, or is being, committed;

@ exercise such other powers as may be necessary for carrying out the purposes of this
Chapter or any rules made thereunder.

(2) The provision of the Code of Criminal Procedure, 1973 (2 of 1974) shall, so far as
may be, apply to any search or seizure under this Chapter as they apply to any search or seizure
made under the authority of a warrant issued under section 94 of the said Code.

(2A) Every record, register or other document seized under clause (cc) or produced under
clause (cca) shall be returned to the person, from whom they were seized or who produce the
same, within a period of twenty days of the date of such seizure or production, as the case may be,
after copies thereof or extracts therefrom certified by that person, in such manner as may be
prescribed, have been taken.

(3) If any person willfully obstructs an Inspector in the exercise of the powers conferred
upon him by or under this Chapter, or refuses to produce any record, register or other document
when so required under clause (cca) of sub-section (1), he shall be punishable with imprisonment
which may extend to three years, or with fine, or with both.

23. Procedure of Inspectors.—(1) Where an Inspector takes any sample of adrug (or
cosmetic) under this Chapter, he shall tender the fair price thereof and may required a written
acknowledgment therefor. -
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(2) Where the price tendered under sub-section (1) is refused, or where the Inspector
seizes the stock of any drug or cosmetic under clause (c) of section 22, he shall tender a receipt
therefor in the prescribed form. -

(3) Where an Inspector takes a sample of a drug or cosmetic for the purpose of test or
analysis, he shall intimate such purpose in writing in the prescribed form to the person from whom
he takes it and, in the presence of such person unless he willfully absents himself, shall divide the
sample into four portions and effectively seal and suitably mark the same and permit such person
to add his own seal and mark to all or any of the portions so sealed and marked :



Provided that where the sample is taken from premises whereon the drug or cosmetic is
being manufactured, it shall be necessary to divide the sample into three portions only :

Provided further that where the drug or cosmetic is made up in containers of small volume,
instead of dividing a sample as aforesaid, the Inspector may, and if the drug or cosmetic be such
that it is likely to deteriorate or be otherwise damaged by exposure shall, take three or four, as the
case may be, of the said containers after suitably marking the same and, where necessary, sealing
them.

(4) The Inspector shall restore one portion of a sample so divided or one container, as the
case may be, to the person from whom he takes it, and shall retain the remainder and dispose of
the same as follows :—-

(i) oneportion or container he shall forthwith send to the Government Analyst for test or
analysis;

@) thesecond he shall produce to the Court before which proceeding, if any, are instituted
in respect of the drug or cosmetic.

@) The third, where taken, he shall send to the person, if any, whose name, address and
other particulars have been disclosed under section 18A.

(5) Where an Inspector takes any action under clause (c) of section 22,—

(@) He shall use all dispatch in ascertaining where or not the drug or cosmetic
contravenes any of the provisions of the section 18 and, if it is ascertained that
the drug or cosmetic does not so contravene, forthwith revoke the order passed
under the said clause or, as the case may be, take such action as may be
necessary for the return of the stock seized.

(b) Ifhe seizes the stock of the drug or cosmetic, he shall as soon as may be, inform
a Judicial Magistrate and take his orders as to the custody thereof;

(c) Without prejudice to the institution of any prosecution, if the alleged contravention
be such that the defect may be remedied by the possessor of the drug or
cosmetic, he shall, on being satisfied that the defect has been so remedied,
forthwith revoke his order under the said clause.

(6) Where an Inspector seizes any record, register, document or any other material object
under clause (cc) of sub-section (1) of section 22, he shall, as soon as may be, inform a Judicial
Magistrate and take his orders as to the custody thereof.



